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COMMISSION OF INQUIRY lNTO WE 
IWEST1GATI0N OF THE BOMBING O f  AIR fNDLA FLIGHT 182 

WRITTEN SUBMlSblON BY M E  
ATTORNW GENERAL OF CANADA 

tN RESPONSE TO THE ANFk'S REQUEST 1;OR DlREGnON 
REGARDING ACCESS TO UNRESTRICTED DOCUMENTS 

AND IN CAFdERA AND EX PARTE HEARlNGS 

1, The succcsss ~f this Inquiry depends upon strWng the proper biance 
between m e  public interest in transparency and the public interest in 
guamntming be  sahty of the nation by pratwting lmrmation whlch could 

injure naticnai sacurfty, national de(ence or intarnattonal reiations If L were 
dirsclosed. 

2, Wnsd for the Air India Vlcfims' Famlies Association heve brought a 

Fiequest for D i d o n  waking (1) participation by their mlnsei. Jvlwws. 

Shore arMI Eh,mli f?AIVFA counsctf), in any d&ennimeons by the 
Comrniwionsr as to anti~ipsted m camera and aw pate pmceedinp; (2) 
attendance and partictpatbn in any in camem and ex parte p d i n w :  
and (3) accem lo unredacteht versions of redacted matefials dhclds& to 

the pertles. 

3. The Attorney General of Canada, (AOC) is prepared b make any reqwst 
to tevlew infomation in camen and ex part6 in public and, when thing so, 
to Mentb genetally the a s p a  of national securfty, nationat defence or 
intematbnal relatlons invalvd In the request. Mawever, ff tR% 
dieitarmination of such a mqut3st reqttirm ths use d privileged irfmwticn 

It m w  be rewived in camere and ex paparte. 



DEC. 1.- ir:aaffl C I E  PORTFOLIO 

4. The AGC opposes the plovision of aasss ta unredactwl copies of 

redacted docurnants to any parties ar their counsd end oppbsm ti38 

attendance of any parties or counsel exoepf cornmksjon wtunsel and 
counsel f o r  the AGC at h camera or ex psrte haafings where unredacted 
dacumemts are w i v e d  and nationar swrity p f i m e d  testimony is 
prassnted, The Government opposes such access and etterndeaw 

because (If  the Terms of Reference do not afkw it; (2) it would ber 

mntrary ta the prooedufes in s. 38 of the Canada Ev&ncs Act: (3) R 
would be en unprincipled departure from the way nationaf security is 

treated in other legal proceedings: and (4) it is unneceesary g i m  the 

fnquiry's othw guarantees of fairness. 

3. ProteEting nations! securlty privileged Information &om even the p&hiIii 
of disctosure ts a kgal and normative imperative of the h i g M  ordw For 
the Govrsmment the Commission and all thase inv6lved in this inquiry. R 
is en integral part of #e pmtectwR of national SBCU~%~ in general. 

6. Vigilance In protecting this information is nnewssary bemuse, Its 
disclmure, the possibiti of its disclcsure or any other lo= of ccntroi cauid 

fsopardb a wide variety of government operatiow, assets and psrsonnal, 

by mat lag  details about inter alia ongoing invesUgatlans (Incfudtng 

ongaing Mr indie investigatfons), police invesegative techniques, 

Inteillgence aperations, government ernployws whose identitres nujuim 
prate&m, targets of investfm60ns, crypfographlc and 
MemmmunlcatfMIs protocols, lnfarmer Wentitiex, c~nfidenrjel siwc%s, 

idomtion sharing amngarmenta behwsan agencles or countrtes, and 

aviatbn secufity procedures.' The protsctkn of these types of infomatlon 
Is BnTily emnched in common law and stalute law, includ~ng ss. 37 md 

38 ofthe Canada Eviditnce Act, R.S., $985, 6 C-5 ("he CE4"). 

7. As the Federal Court stated In Sin& v. Canada (Attorney Genemo: 

' gae Hen& v. C;anatda /2V%), 53 D.LR. (4'7 SSBB (~a. ct. T.DJ at $78, s ~ m ~  at !I9821 
F.C.J. No. 700 ( C A I  For a rimibr Iist of to be ardecw by national sauw privaeQa 
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To &&ty provide a defence cagainet Brrorfsm and to 
partlcipab in a gl~bal effort ta constrain L it k imperative 
for C~nada %a m%h&in as highly wnfidential the 
invWgaficnal intepst8 of our security sewia?~, the 
sou-6 of their information, the kcfinetrylies and 
ted?nQuss they employ, the kientfties of their mployses 
and ps&uIerly their infmantsS2 

8. The ather @es and their counsel d6 not have a ,&& "need to know* 
national 8ecuriiy privfkged inkrmaaan. Granting access increaws the fiek 
of Inadvertent disalosursa. FuFthemm, this lnqulry hm adequate 

procedures ta futtlll the Terms of Reference in as open a manner as 
possible in the circumstances. C o m m i s s h  counsel represent the publk; 
intarest and will &nee and protect tlis kt%& of the famikt8 as part 
and pard  of their role. 

9, These in cumeta and ex hearings ensure that the Cami$s;ioo haa 

u- a c w  to ail the evkienw that tou&s on its mandate ria 
mestw how sensitive it k, white at the same time protecting this 
infomattan hrn  disclosure, the posslbiY>llity of disdtistim, ar any other lorag 

cf control. As ~ n s ~ t l o n s l  scholar %anley Cohen wwrote in P&y, Mmb 

and Temr, Tajpenness must be tempered by praaicaf e-ncks, lest Ule, 

very wlwrs it supparts come under t h r e . "  

19. C;onh;sty to the suggestion advanced in pawgraph 6(vi) of AIVFfSs written 
eufimissions, Prime Minister Harper, in announcing this fnqulry in the 
House of Commons, d ied  edonly for a ffi11 public inquiry. The Prime 
Minister's statement csrnnct be taken to mean the provision of a to 
unmdacbacl docismen& and to fn camere and ex pa& hmrings, The 

Terms of R-mnce which establbh the mandate of this Commission 
au*ert;rcit the Commissioner to gmnt the fann~lies an oppwtunity for 

a SIngh v. Cem& (ABwmy Genera@ (2600), 186 F.T.R. 1, pOOOj F.CJ. No. 1W7 at psarat. FQ.1 (QL). 
Cchen, SEmtey, Prit9oy, Crlms andTemr. Mzrkharn, LextsNexis; X105, a1 290. Bee sfso 
mrie v. ~enade f?gi%i, 53 D.L.R. (4'1 ST8 ~ e a .  cx T.D.) at 675, ammed at I19921 F,C.J, M. 
lo0 (C.A), 



@ppmpriate participatioa in the inquiry? 7he den!& of accctss to pam"e8 
end h l r  counsel, apart fmm the AGC and Commission cwnoel, to 

unrecfaGted copks af redacted documents md to it? cemera and ex part@ 

prodm must be upheid to maintain the bakm hehhrsen 

tramparen* and protection of nationat security, Denial of such a w s  

doos not &pka such parties of appropriate garticipcrtion in the friquiry. 

3. STATEMEM OF FACTS 

I? .  The Terms of Re and Rules of Pwctice and PrwrJure in this 

Inquiry mcogrtite that We Commiaian will have ta hear some evidence 
whioh muld injure Canada's international re!@ons, national defence or 
national securii If it wore discfosad ("sensltlve infomat~ofi or potentially 

injurious in fa mat ion^? 

12. Afthaugh the Carnmissian and the parties are commW tc holding public 
hearings with pubiidy rveiiabie iftformation, resod b in camera and ex 
pa& hearings will be necessary vhen sensitive irif0rmatio~ or potentially 

injurious infonnaffon is the on& m y  to give the Comm!ssion the full piaturn 
of events r e t e n t  to the Terms of ~ s h m n c a *  

13. The relevant pro\i$ions of the Terns oT R a f e r m  provide; 

(f) &at the Commissioner b@ authorized to grant to the families af the 
vldimsl of the Air India Flight 182 bombing an appmtmii for 
apprqxiatrs palticipatbn in &e inquiry: 

m) The Commission@r, in conducting the Inquiry, to take a# 
staps necessary to prevent disclosure of tnformaticn which. 
if it wep disclosed, muid, in the opinion of the 
Carnmissiansr, be tnjurious to international relations, 

4 T m  of Refamce. P.C. 2W6 - 283 B para (f) 
T e r n  of Relersnm, supra a4 paras. (mi, (nf ,  (oj, (p) and (q), Air lndfa Inquiry RUIW of 

Procedm end Practice, k l y  17,2006, at paws. 8,53, end 8163. Althowh iruam&nsl 
&Urn% rsptionsl clehnca and wbnal security am often enumerated as h s e  dWnct 
Categorkq &ont I@ conaideFablc M r k p  between Ulsm in boZh a kgal emd pmctbl $w; Wten 
K Csnerlle, [IQW] 2 F,C, 316 (T.DJ al pam. 22, 
Term5 Of Rmm. ibkf. 



natianal defence of nManal sawti& end to conduct &# 
proos%dings in acmrtlanm with the fofWmg procsdum, 
name&, 

(1) QQ&@ reauest of the Attornev Gen~raf Qf Canada, thq 
Commston . . 

er shall r&e infomation in camera aM 
if, in the 

opinion of the Gomrnbsi~ner, the diFtosure of the 
infomation could be injurious to international relations, 
national dfffence or natlonai secutity.. . 

(n) nothing in that Cammission shall be canstwad as limiting the 
apfltca8on of the provisions of The Ev!r2efim Act. 

(Q] the Commissioner to folbw es%blkihed security procF#IurBis, 
including the requirements of the Govemeni Security 
Policy, with resplsct to parsons engaged pursuant to seotfon 
11 of the inqu&as Act and toe handling of infmatlon at ail 
stages of Yhe Inquiry; 

(q) h<e Commissioner to perform his duties in such a way as to 
ensurs that the mnCiUct of thB Inquiry does not jetap;ardbe 
any ongoing nirninai iflvmtjgattm or criminal proccs$& Q... 
[Emphask added.] 

14. Under para. (n]@, if the Commissioner agrees that certain infemretfon 
wuld be injurious to international wlatlons, national security M nariansll 
hr'mce, at the n?qu& of the Attarnay General, &B Comrnirasion mu& 
n w b  that i-zaffon in private ("in c~rn~m'') and In the abgenoe of "eny 
party and their counsel" $ex parfe"). The Fmnch language weion of 
paragraph [m) of the T m s  of RbfeJrenw wilh respect to in osmsre 
h%@rings rfqwated by the Attornay Genere1 provides: 

@wigu&s, pourraient selon lui porter prejudice eux . - 
rdations internationales ou & la &fens6 ou a la s&u& 
nationaies.. ." [empka&s added.] 

this iranskites as: 



*...at the request d the Attorney General of Canada, the 
CMnmissioner re&eives h camera snd in the abwnos o: the pallies 
and their lawyers, the infomtctian which, if Ft was disclosed, could, 
in his opinion be knjuPiouv to mferftatlonztl relations or to !!-Mona1 
defence or nattonal security.' 

15. Paragraph (mf of Bcs Terms of Refercsnw contemplates #B AGC wile 
make eubmksions to he Gomissbn with RBspect to wha plivilegad 

infomatjcn osn be s u m e e d  or disclosed to the publi~ M c h  emdsr 

will n ~ s a r i l y  wquire the AGC's prc?sr?lnce. 

16. The Attorney Generat represen& all government witnesses who may be 

giving testimony in cernera and ex pa*. These witns8s;es are sntltbed to 

lsgd represebbtion, it is expected that all dwmsnts that nay have b be 

consfdered in camera and ex pcute am dacummb that will be produd  

by the Governmenid Canada, 

17. Pursuant b s. 38 of the CEA, the Attorney Jyeneral h s  the dght to make 

ex prte repr8SRnbtions ooncemin@ the rerSsction of senst&& or 
potentially injuriow infomtafi~n,~ Further, the AZtomey Gmsml has a 

more general tole MldW 9. 38 of the CE4 to safeguard natjDnJ set@ 

prMJeged fnfomation. Pursuant lo s. 15 of the Department of Justfra Aot, 
R.S IS85 o. J-2, the AGC is charged with bca mduct of ell litigation W the 

Crawn or any department *in the authcrity of Canada, 

C. ISSUES TO BE DETWMlNED 

18. (a) Should A W A  counsel bs permitted to attend the ifi camera and ex 
part9 M f n g s  in which this Commission considers prlvile$& infometk,n? 

(b) Show AlVFA munsal have access kt unmdected copies of redacted 

dome& containing privileged infomation? 



15. It fs not necessary ta develop separats arguments with respeot to the3 kgai 

ksues identified tn the preceding paragraptr. RtFs S8m prindples which 

militate against allowing the access reque~fd by AlVFA counsel to in 
camm and ex p a d  pmceredlngs applies to the request for unrsdactsd 
mpies of rsderczetj dmuments. 

4. Generaf Wn~fpleas Regarding NatfoneI Security Prhrikge 

20, Thew is no mere tmpo&o.lr obligation for a gwernm than the pm&ctlon 
of its citlxen8 and insf i~ i~ns .8  Any deckions made by Ule C~mrnisraicrn 
regarding national security privilege must be made wlth ari appreciation sf 
this Pact and the general prhciple$ of the taw d national security. 

2t. The cost of failure in mattan af nhntlonal security can be enerrnous. 
Q u ~ o n s  of national gecurlty are matters of policy and expert judgment 
d fch  the executive arm d gavmmerrt is in the best position to d&mine 

hecause it possesses the necessary expertise, conf& and rmo~r~es , '  

Both the Supreme Court of Canada and rhe Btitish House of Lwd?ii m e  
mgnir~d end accepted ihe importanca ofthis wnstihrtlonal @am 

,,,in matters of national security, the! cost of fa4iut.e can be hi@, 
Thi seems to ma to underlie the need far %6 judldal am of 
govmrnent to respect the decMons cd mKr&ers of the Crown 
on the question of whether support far temrist &vitfert in a 
foreign codntry GdnstiWas a threat t~ national security. It is not 
only that &et executive has PGC~E-S to s&at information and 
expertise in h e  mattan. It fs also that such decisions, with 
serious potantki re6ultS for the cmmunily, require a iq%maoy 
which can be wnferred only by entrusting them ta parsans 
responstbl8 t4 the community thmugh the democratic 
p r o c ~ ~ . ' ~  

- 
I 
0 
Cohw. Sbantey, Privacy, C h m  md Tenor. Markham, wsMm; 2005, at 1 $4, 
lbkl., at 305. 

'O Sserataryol'State form Home DeFd&tWot V. Flehmafl, 3 W.L.R. 877 at paras. 2t2 a d  
82 q u W  opmn94r BY me Supreme Court of Canada in Swsh V. Cenada (Miff-& 
m e t m @  Wtmmlgff&m), ~ 0 0 2 1  1 5.C.R. 3 at pa%. 93. 



22. The deference that the co~rts show to the Grown in nattmal m~rity 
m a m  &ends to the debmination of when sensitjve infPmration or 
potentialiy iijurlaus infarmation can and wnttat be disclcrsed. The Federal 
Court of &peal has held in the conre& of an appticatian under s. 38 rrt" the 
Gma& Evidmcs Act that because of the AGC's a w w  to special 

infarmation and expertise. the submissions of h AGC should be given 

considerab'le weight in detemining whether dlsclosw of the infmatlon 

would cause the alleged ham. If the AGC's assessment is reasonabb. 

theo the reviawing judge shoukd accept it." 

23. In @oguen v. Gfbsan, the Federal Court held Wat the pubfic interest in 
safaguarding the ~ecrecy of sen~itivet information or potenltiaUy lnjurlow 
infomatian is rarely superseded by ofher conslderati~ns.'~ in Singh v. 

t%)slnada {Afiarney FenarrrlJ, the Fed& Emrt heM that, ss a general 

prindpk, the public interest in keeping national seatri!y rnstters secret w@ 

an& be o hed in "clear and compelling" mses: 

The PUbiiC interest sewed by maintaining secrecy in the 
national swrrty conten Is weighty- fn the balancing of 
public Enterets here at pby, that interest would only be 
outwighed in a clear and compelling case for 
dbcl~sure.'~ 

24. In Ribic v, Ceroada, th Federal Court of Appeal ext~nded this principle, 
suggestkilg' in obiter dicta that national security infarmation should be 

proteed on the same fovel as "Informer priviiege" - which is ta say U I ~  
the publk inter@& In maintahrlng secrecy is only ~ M i g h e d  when a 

- -- -- - __ 
-- --pmon sawed- of- e &mind .affence can &rnomi* lhat.hfstsiw - - - -. 

"innocence is at staken." 

" Ribic v. Altomey General of Mni?da, 2003 FCA 248 at pan. 19. " G o w n  Y, Gibsan, [1953] 1 F.C. 8% (7.D.) at psre. 24; aMmad st f198312 F,C, 483 (CA). " Sin@ v. Canada (Attom~y G m i a l J  (20QO). :66 F.T.R. 1, fa0001 F.C.J. No, l(907 at para. 32 
D.) (Qi). 

' k E B 8 d e  r Rib& RooSj F.C.I. No. Im fe..q at pars. 25-27. sw R v mm, pwq 
S.C,J, No, 35 far en extsosiw discussion d the 'innmencn at swl" m p b n  to the mflW af 
lnkner priuilqe, also R, v. [I993 1 S.C.R. at penis. $44. 



2 .  In sum, due to the dire consequences @rising from the inadvertent 

disclosure a f  natlonsll security privileged information, cdurts should mly on 
eft Gomments  qert lse and &wt a cautious approach t6 d~ctasum. 

National security privilege is so sensitive ?hat it cannot be dapted or 

abmgatad exeept in ertraardinar), circurrsQtanoes i n ~ M n g  grave 
consequences fer V\e individual seeking acwedls or disclosure. 

2. The Tams of Reference 

26. The Terns of Reference do not allow counsel b r  other parties to have 
a m s  to in camera and ex palte hearings which the AGC requaarts tn 
order to protect privileged infanatloit. 7kk %ct is debmina@ve of ttre 
mabn before this Cornmiasion. 

The tsr%n$on of ihe! Governor-1nGauncii ia further mads apparent by 

wmparing these Terns of Rsferenm with those in the Commisskn of 

fnquiry conwing  Maher Arar, The us@ of the word "could" in pant. fm)(t) 
dt&n(duisfiea this iaquliy from tire Arar Commissian, in which a dmifer 
provbktn pmtscUn$ national security was trimered when the infomation 

in question "wuuld" be injurious to intensratlonsf ref*.om, nstbwl defence 

of natorrai securityrity There is a iqwer threahdd for invoking national 

se~urtty irt %is Inquiry than in Amr, based on the potenvel and dat the 

certainty of injury. Slmlktfy, unllke in the Arar fnquiry, this Commiwion is 

not mpowered to weigh the sufficiency of d~sciosum to the p u b k  against 

the potbrtsril Injury. 'Therefore, B is clear rn a matter d statutory 
interpretation and cempam&s W i n g  that %is Commi3;sian e?rr?rdsrp the 

utmost m n c e n  for any nsk of unauthorized disokrsuref. 

28. DEtnyIng o i b r  parires access to the in oerrnm and ex p a  prpcaedtngs 
under para. (m)(i) co~~foms ta the Commission's m m  general duty to 



prevent fhe unaaherized didmuxe of sensitive ar potenWfly in@rious 
informatien. The proposal of AlVFA counsel for am$$ to d o c u W  sfal 

in camsm hearings jaopardize natlonal secur& and onping 

invgstigatians bemuse the secrecy of ~r$@mzation Is breached any time if 
Q shared wlth Lase who do not haw a stfict "need to knotv". 

29. The Federal Coug af Apped has held that highly sensitive infmmati6n, 
such as hform&m diadoslng tfre identity of human souroca, 1s 

endangered whenever it is shared amang people wbo do not strfotiy " n d  

to kn~w", ausuch as among tho$e who are not dii&iy invoived in the 
enforcement of the fn CBneda {R.C.M.P. Pubffc COmpki&e 
Commission) v. Canetda (Aftomey Genamb, L4burneau JA, Rcald that 
information stamped with ln fomr  privilege cannot even bs shared with an 
oversight body since the rols that the body plays is not to enfarm the 
criminal law but Yo ensure the, highest possible stancfard of justice": 

To acM the Chaaperson of the [Complaints] Commission and 
some of her staff to an already long list wouM b& ta add 
palsans who are interested in accessing the privileged 
infurmatfan In order ra "ensure the highest posalbk siandard 
of justice". -@I. 216 laud;lbfe as this awl mav be. it 

puwxeq as required in the mnbxt of police tnformer pMlege 
[ablions omitted], I am persuaded Ulat, if consulbd, informers 
would, for safety maaons, strong& oppose the opening of an 
additional circuit d distribution of their names, especially 
where the justification for this dlstributlPn is the furttrsrance d 
a purpaea other than that of law @enforcement in the strtct 
sense." [Emphasis added.] 

30. Canadd (R. C, M. P. Public Complaints Commission) I/; Canada (Attorney 

Omem4 concerned palicr, informer privilcrga on&, but the rtnrsonlng 

applis to other soFtP, of tnfonation whfch are also protactad by r. 38 af 

the CEA, '!%a Fedenl Court of Appeal held in Cenada v: W c  that police 

'' C8- fRQd GBIWm Mwflt8d Puff= Pubb w a i n &  CommiaSicd v. Canada (Affmey 
@9TXtiZi0, BQQ5! F,C,& No, 191 7 @,A,) at RBRZ5.4348, '' ibfd., at pafa. 46. 



h?amr privilege and nabonaf secutity privilege are anattyoua with 
respeot to the Interests at stake and the mssUr ,  of pm&aon." 

@ The Aisk d lnadverfent DiscJbsum 

31. Provldlng the access requested by ANFA counsel to national sW&y 
privileged infanation is also unacceptable from ;s security sfandpolnt. 

32. The int%lllgdnce and dipiomatic communMes operate in a workf unknown 

to rn& of us. The true sensitivity of information is often only apparent b 

those wtia an, mmrs of the unde-g eontext, mether it be 
inve+stigations, in"temtiona1 relations, wMw protection or aviation 

security. Breaches of oftionai security can occur by revealing InfonanQn 
whfoh, at first glance, seems trivhi or innoctraus, W O W ~ V B ~ ,  in thPl hand@ of 

an infemd reader, apparent&' trivkf or uneiafed pieces of inWrm&&n, 

With msy not in ihemselves be particutarty %sensitive, can be used to 
construct a more compteRensive picture when compared with information 

PlrBady known by the recipient or availabie from another  SOU^.'^ Tha 

ability to bring together iaeemingly disparate places of information to form 

a piotute that in the end conatitutw a demaging revetatim is known a& the 
'mosaic e%~t."'~ 

33. Therefare, if counsel b r  otbr parties are permitted access to cop& of 
unnttjadd documents and to in eamen and ex parfe hearings, ihem is a 

h k  that in cammunlcating FMI their &ant they may inadvertently reveal 
intonn@tion which saams innocuous or unp&ikegsd, but wt?lah may in fact - - - 
contt[bu6to?h& mmbss'ic ei&tii if 1eaRM W r .  Tko".wmrtsquenw OF 

inadvertent disciosura are particularly high in this case because of 
ongoing Air India investigaflams. 



?4. Ths dedar%tfon sought by AlVFA counsel wauld result in a breach of the 

Terms P f  Reference, a vldation of the "need to knog prirrcipla, and 

increw? the risk of inadvertent disclosure. Denial of tt\e a.ocess requmtd 
to national seam pWIeged lnformat.ian Is consistant with ather legal 

pmceeding6 involving natlonel security information, including the Arar 
Inquiry. As well, as will be discussed below, %ere are other rncathanirrns 
in this inqulty to ensure that ths- hlghest dmdard ofjwjtiorj is achiewd, 

ineluding nt~t a c t i i  participation and cooperation of Commission awnset. 

3. The Ceeeda Evi&nco Act i r I ~ t V M i  Ex P8rie Hrsarings 

345- ThL Enquiry's Terns of Rnference and Rules of Procedure and Practice 
r&sd the prindples and pr6cedure-s of CEA s.38. In the CEA, smsitive 

information or potential& injuriaus infomtlon is heard in c m m  and in 

the absence d aI1 pame% except the AQC. This Inquiry should nat dwiate 

from .the CE(\'s anangemenf beasuse ta do so cvouid 

inwmistenci~s with respaot to a sta&tutary regtme. 

36. The Terms of R&emnce in this inquiry provide: 

fn) that nothing in that Commission hail be mmftusd as limiting 
the appliciptian of the provisloqs of the Canada Evidence Act. 

37. Both the CEA end the Terms of Reference are designed to prom 

infomatian Bat would be injurious kr Ganacfa's "intsrnatisnai rektions, 

nattonat deMm or natisrlaf security". Paragraph (m] of the T m s  of 
Reference provides that &en the Commissioner decides to disdwe rut& 
krftwmatlon over the Attorney Gsneraf's objec#ons. than that deckion wilt 
cons&& notice under 38.01 of the C M .  Piis directly conneots the 

Cammission's process to the CEA s.38 statutury regime, 

38. Section 3% of the CC4 Codifies the common law of national seourjty 

priviiege end creates a cornp!ete st9turait/ procadurn br sKfjodiwlfing 



daims of his privilega?O Section 38 re%& &ci fact that the safeguwdrng 

of sensitive ar potentially injurious information is a pwmlnent c ~ f i ~ e m  

that wqulres a specialized statutory regime as aeated by Padiamnt, 

39. Section 38.01 creates the obligation for a participant to notify the AGG 
when there is a possibliity that sensitive iqfoma8ttian or patantially injurious 
infometton Is to  be discloged in any pa&&mg. Sedan 38.0211) 
provides that once n3W is sent to t b  A=, dlsctosure of the infonakon 
can only be done in accordance with Vls provftlons of s. 38. 

40, Section 38.1 1 of the CEA dictates that Yhe hearings In ttre Fedem1 h u r t  
un&r s, 88.04 shall be heard "in private". Furthemom, 8. %,?I pr~vidas 

&at at the request of the Altomey C3eneal of Canada, Phe; Cwrt shali 
receive ex peffe submissions. The AGC u r n  thess ex part9 heclfings to 
pment the Court with sensitive inf~rmtion or potentially infurious 
infom)iftion?' 

41. Reaorrlng ta cur perte, submissions is compliant with Supreme Ctrutt 
jufispntderrcal such as Ruby v, Csnada, where tha Court (atbeit in the 
ccntesxt af tfie analogous provisions in the W ~ c y  A d  R.S., 19t35, e, P 
21) piermitt;d the use of ex parte and: in c m n i  proceedings @s i; ah& 
of protecting privileged information." 

42. The access requested by AIVFA Counsel would constitute an unprincipled 

deviation from the produre set aut in the CEA. 

" Cam v. Ribio, pU93] F,C.J. 1864 iC.4.) at para. 4% Hubbarel, Magotlam snd Dunran, The 
L a w o f P f i d ~  4 Canada, A~rara. Canada Law Baoks; 2006, et4 100. 
" Gffnaaa V. Rtbf~, @32002] F.C.J. No. 1186 IT.D.1 at para, 8; and H d e  y. G (l%e%), 53 
D.L.R. 868 (Fed. Ct T.D.) i t  570, nffinned at [I0921 F.C.J. Mo, 100 (C,A.). sets a h  Hubbarn, 
lUlagatiaux and Duncan, Tne Lew of Prhtikqe in Canada, A m  GenBeia &w Wk6; 208, at 
4.24Xl. Pkaw note: ss. 38.04f4), 321 l l (1) and 38.12 (2) afthe CEa have been ecnstltud~a@ 
dutrllengd in the Federsl Courf case toronfa Star Newspsp@raMd, et el. v. Ctncsda, T-730.08. 
nat COuffa dacisien Is CUT-& undw resew. It is no: ~xpeaed %a1 the outcome of the TwMlto 
W s  cheHenge WM have a great impaa on fhe lssbe tebk &!a Inquiry because (he Toronio 
Stsr ts norohallenglng the validirj of ex ~ a ~ 7 9  Peanngs that wmider pdrlleged Infornation. 
Ramer. the Toronto Star :s alleplcg %a! 6. 38 violates the opal? wur. urlnd~la bv reoutme ma 



4 Ex Exda Hearings In Anaiamw Situatlans 

43. Maimining the prohibition on counsel for omr parties having accegia to in 
c%meia and ex pa& hearings puts thb inquiry on the same footing Bs 

other Cegal procedures invokvlng infomrdlion stamped with national 

sscurtty conftdentialii. 

44, in mnskierinsg anaiogous l@g.al procaedings, however, it is vital to 

recognize that the Aghts at play in a criminal ar immigration p d l n g  

are catsg~ric$liy digerent fhan the Interests of parties in a public inquiry. 
Criminal and immigrafion matters often revolve araund %e liberty intermfs 
of the individual, thus triggering constltutionai rights to f u n d a w w  just le  
under s. 7 of the Gsnadian Charter of RIghfs and Fmdr,m. This Inquiry, 

on ihe other hand, does not irnplicste the liberty, security of me person, 
property or civil rights of 05 hv~lwed p a ~ s . ~ '  

45. In criminal matters, immi~ran'on hsmrings, and administrative hearings, 
sensitive infomatian of potentlaffy tnfUrfous Information is to be heard in 
tarnem and ex paria. Even Men the person WWng access to the in 

08rnerca praeeedlng has a direct, personal interest involving his ar ihw 
lib*, civil rights or security of the penion, Me privileged InfmaWn is 

still heard ex pad@. The importance of the paaidption of the farnlks fn 
this lnquirj is undeniable, but it doe6 not justify gteater accaga to national 
sswrity privileged information than isi pmlssible in skuations where 

liberty interests are directly at stake. 

iv) Nstionai Sffcurity Priv//sged lnfom~tion in Criminal Mams 

46. 1n Riblc w Attbmey General of Canada, the Federal Court af Appeal 

cal~prmxi of a procedure by whiGh counsel for an accused fa Qn&m 
tlhzcm) facing charges of forcibJe confinment (an affencet punishabie wEth 
life imprkonrnent) was excluded from in camwe and ex parte proceedings 

" See May v. Fsmabk lnstitutlon, pWs) S.C.J. No. 84 af-@am. 88-93. 



in whkh the Court considered secret evidence! and whether fa disdose 
thh under s. 38 of the C&A.& L4tourneau J.A. wrltine for a 

unanimous bsn& approved of a special arrangement &ereby counstsl for 

%e, accused was axctuded from ths ex per% and in camera hearing but 

whew e government lawyer was sppabtcxl to pose qudons written by 
the accussd's lawyer to the in cermem witnessas. 

47. The procedure in R&!c is sirnifar to the proess in this lnqulry, in whiGh 
counsel for the families can suggest lines of questioning to Commission 
wunsel for the in camem and ex pade hheafing~,~ 

48, R, v. Kharaal fs a I'eCent case %am Australia l l u ~ n g  same 

principlas,2d in that case, befance counsel for Mr. Kharaal obtained 

unauthorized access to an affidavit that was national security privii@ged. 

The Crown moved to hgve the uefencet counsel pfohibited Fwrr~ acting for 
the accused. The defence counsel klred lawyers af their m, who q u e t d  
&d ~ ~ u r a f  fatmess required that they sfiouid be allowed tu sm Me 
prtvfleged MdavEt &swell as ather privdeged evidence that the C m  was 
ustng to support Its motion to dismiss them from condueng Mr. Khaaaah 
defence. The lawyers seeking aa;ess vduntmred to make undertahgs 
that they wuM not share tlte privileged infomaZion with their clients, 

49. The Supreme Gourt of Nw South Wafs  reheed to allow the lawye!ns for 

the defence m n s e l  to see? tbe privileged material, Mr. JUB~~CB Whealy 
htM that wen though he had "absolute confMencsn in Be integrity d the 
counsel seeking access, their wltlingness ta make undertakings wss 
u&mateiy unsatisfactory because of very real risk of h a d v a M  

dis~losuze,'~ His Lordship aieo held that them are indhn'duals or groups 
wl?o would delibetratehj try to '%lzeek cut" national security infonmtkw fnun 

W. Cenada, i2DO3] F.C. J.  18&6 (C ,A). 
"See. for 5%ample, the mting of Camnissioner O'Connor In the Mar trquiq; Juae 15,2004 - 
guling: Rules of PrccP;dui% and Practice st p. 5. 

g@?6! N.S.W.S.C. loSl (Oct 25.2GtB). 
?fibid.. at paw. $4. 



wherever it can be found, and that the danger that these groups rqmwt 
are another mason to hit dlsdosure "whewver that is possible.a in sum, 
Whealy J found Rat the fek of disclosure of any privileged wuntet- 

temrkm related infomatiin wuM jeoparcllze the wcuTity of the state and 
the IIvts nf dtizens, and thus could nat be justlfrtxj in the circumstances of 
the case before him."' 

50. In their rnate~li;b, counwl far the families state &at undertakihgs were 

provided in R, kt. Malik and Begif to allow defence couei~I fO review 
nstionsl sew& privileged information. This analogy is unhelpfut. The trial 
of Malik and Bagri raised the accused's ttgW under s. 7 of the Cflarietto 

Tun answer ansf defence. These rights are not in the same category as the 
families' interest in participating in this Inquiry, Moreovar, in R. v, atla& 

and Bagrf, defence counsel w m  afforded a limited tight to @xamtna scme 
privl@& documents in the control or posmssion of G.S,t.S. This was an 
amp~enett allowancs made in order ta ensure th%l the prosaoutisrrr was 
not jaopardizenf by unreasonable delay or a relatad mn!8Rutkmal violation, 
R, v, Mafrk a d  Bagn' was an mMprional case that does not provlde a 

suitable precedent far criminal p r6Wons ,  much less for pulltfa inquirim. 

51. tn this tnquiry, prlrlilegwi intormation and evidence may a& from 
numsar~us government deparbnents and egencb. AlVFA counsel, 
spparentfy on the instwetions of their clients, are prepared to give an 
u n m k i n g  not to dhrufge to their clients any ptivllqed Monnatlm. 
Wjthcut expreseing any *%w as to whether in such circumstances h y  m 
able fa futflll their duties 'to their clients, them is no question that access 
undw W$e conditions does nat in any way pfovIde intomattoo, 

educational or otherwise, to tbe public. As such, tne requwed BCCC)BS 

would ncrt sewn to promote the objectives oT publlc etducatbn idantitied by 

ANFA ccunsi in their submlwlon. 

" M., at para 99, " fw.. at paras 30 and 37, 



52. Akhough tfim are codified procedures slert out in the ImmigmtiQn and 
Rekrget, Protectran Act, R.S. S.G. 2001, c.27 (IRPA) which ddcltass 

issues of national security, the same concerns for protection d pMieged 

inharmstion exist under that regime. IR Sogi v. Canada, Rothstein JA. (as 

he then was) writlng fer We Ftwittral CaUn of Appeal decided that the 

lmmlgralian and Reftlgm Board may, in making a decision about the 

admisraibility of a reagee ciaimanf consider ex perfe security lntallipnce 

infmation without disciostng it to the ohaimant"' 

53, Slmilarfy, the Federal Court of Appeal has consistent& held W the 

"swurity d m & "  procedure by w b ' i  nationai securfty prhriieged 
~~tddence can be heard ex pa& in order to daport a nan-*n from 
Canada is con4titutional and in accordance with funrJarnental ]usti@?' 

Thc Federal Caurt of. Appeal accepted &at tll5 obligation to disclose 
evidence is not an absolute principk of law, and where natianal s-rity 
coneems arlse, Were can be legal alternatrves to the procedures usualfy 

followed in @re wurse af a resgrrkr adusmmrial Mat." 

50. tn Re Harket, 120041 F.C.J. No. 2101, Jwtice Dawron r e W t e d  the 
importanm of the 'need 10 know" principle in the security ceM& 
WRtext. 5awson J. noted #at one of the reasone Parliament c tfte 

security c~trritimte regime was to ensura that the mEnimum number of 

people pasl;iible were privy to sepaitive hfomatlcn ww.i In ttw 
hearfns, ',.. the genesis af he concept af st designatad Judge conflm 
the  v lw  that Parliament intended securitgi certfficates to be reviewed by s 

designated judge alone in order to Iimit a a m  to prot~cied infwmatichn 

W j  f EC.P. 171 (C.A.), leave to appeal daflied, [2CWj 5.C.C.h No. 354 '' Re CRarkaoui. sC04] F.C 3, No. 2060 [C.A): R4 WrKBt IZ006j F.C.J. ND. 1@7 (Fed C.A.]: 
-end Ahaniv. Camda [10Q7), 201 N.R. 233 [C.A.). " Ra Ch&aoui, jarpi&, at Fgra Bd White i: is true &st the m-stitutimafity of the seeortfy 
wxlfficate mime is nmenny bang constaered by h e  Supmmv Court of Canada, ihe rbefeoce 
of a wling, the Federal Court of Appeal's deciskwr i6 wd law; Rc* Ha-, i2Q051 F,CJ, No, 1467 
(Fed. C.A.) at para. 9. 



and to thereby protect both national securfty and the means by which 

infonation regarding national security is ~ b t a l n e d . ~  

vif PMieged Information r'n Administrative Hsa?ings 

65. In Ruby v. Canada, the Supreme Court of Canada he!? that* promdurn 

in tha Privacy Ad fa? holding ex parte hearings wfien the C%wn presents 

sensitive ar patenlitdilly injurious infomatian wwi in accardantx with the 
rulehi of falrnass and the principles of fundamnrat justice.% 

56. Slmilady, in Canada fRcryaf C&r?adian Mounted Pall@ Public Csmplakrts 
CommissianJ v. Canada (Aftormy Generan, the F&@MJ Court af Appeal 
held that high& sgnsitiie informtion (Ifke irlfomt~on %at is intomttsv 

priullqed) must be kept sacrel, even ag~/sin$t an oversight body like the 

R.C.M.P. Public Complaints Commtssiofl. The Commission sought an 

order of mandams cotnpelling the R.C.M.P. to di$ to tilt8 

Commission information about a confidential tip &at it had r&&. The 
Cammissbn argued that the Chairperson of the GbmmissiDn was a C m  
servant with tb6 proper security ctaarance and that the disclosure of %is 

information lo her was vital to the fulfitlment of her important mlB of 

reviewing R.C.M,P. b@havlour.'% court of ~ p w a i  mimed mis 

argument, holding that Informer privilqe must be res@afwd to as narrow 
a circle of people as posslbfe on a "need to know" basis only.% 

v@ The Arar Commission 

59. Afthdugh each Commission cf irrquiry is different and depends u p  its 

own Terms of Rebrenca, it is imtruetiue to examine &a way sensitive or 
potentrally injurious information was treated in the Gommlasion of Inquiry 
into the M a n s  a? Canadian Offcia1 in Relation ia Maher Arar (?ha Arar 

" ~ t p a ~ .  60. 
Ruily v. Cknada, @OD21 S.C.J. No. 73 at paras. 3M. 

JBp~a$t F C J. No, l o l l  (C,A), at paras. 39 and 44. 
"~tpet;a"i 



Cammission") since bath this CornmissIan and the Arar Commjssion are 
cantemporary inquiries into issws of national security. 

58. The Terns of R&renw for the Arar Gommisslon addntsslng the 

protection of national security privtlege are airnost i&entical to the 

c;omssponding Terms for this Commbslon. As has been noted lri 

paragraph 27 above, the primary dlffemnces between the Terms of 
Refemrice for the Arar lsquiry and the Y e w  of Refem* for this lnquby 
demonstrate that this Inquiry is even more drcurnecribed in diedosing 

informalion which ha& the potential to injure tnlernatbnal rektfms, 
natiand defence or natiutlonal security. 

69. Consistent with his Terns of Reuference, Comrnissionet O'CMImr mled 
that cQunsel for partis8 (such as Mr. Afar) would be ~txcloded &om fn 
camera and ex pede proceedings. in his ruling an Nkftlanal Security 
Contidentiatity, Commissioner O'Comor held: 

I note %at there vvfli in many c a e s  be no party, other than 
CommissZon counset and the m i c u s  curisese to assert the 
public interest m dfsciosure?. This is because the in camera 
hearings at which these dedsions are made am held in the 
@hence of the parties and intervenom, wKh the wctspffon d 
the govemrnmt and its offkials?' 

00. The Rules of Procsdure in the Arar Commission make it ctcaar that the only 
people who wautd have access to in c a m s  and ex psrfe evidenw are 

those with (1) adequate security dearanw and (2) the penissian of the 

Cmwn: 

Rule 52. Except as contemplated by Rubs 47-50, 
y&gss or intervBhOr, or counqJ for fych RW. w f m w  
intawenor, shall receive wv informatinn. inciudlna any 
&&urnant or ~t0p0sed evidence le q. &&p%nB Pf 
antin'ftated evidencd For mlch J$&nal Sacurfty 

" *J~W on nttonal S~XIIIIP) Comfidaritletity, O&%mber IO", 2304, at para, 63, 



Rule G3. "17re Cmrnissioner shall b a r  evidence that is 
subject to National Security Conffdm8aw In cam@m and in 
the absenca of parties and their wu*is@l, Cnunsel for the 
Attorney General of Canada and subject to National Security 
Confidentiality any other persons pehnmed by the 
Commissioner shalf he entitled to attend. Wiesses shall 
provide the evidence taken in camera and in the absence of 
parties and their wuwl under oath or upon affimation. 
Commission ccunsei wit! thoroughly test the evidence heard in 
cemm and in the absence of parties and their munsel by 
exmhtion in chief or by cross-examination \hmez?@ d m 4  
appr~pfiste, [Emphasis added.] 

61. in his deoision on the rules govsmkn~ the Arar Inquiry, Commtsslmer 
Q'Connor stressed that tbe exGIusion of lhe partis from the in camem 
and ex pwte proceedings would riot fender the rnquiiy unfair: 

... it is inevftable that some of the evidence will Rave to he 
heard in osmem and in the absence of patties and their 
~IIrl%l... 

In designing the Rules I have *i??pted to minimize, to the 
extwt possible, the impact of the in camera hwrings on the 
pri;rdp!es of openness aod &imam. ., 

Tha Rules also provide that before evidence Is heard fo 
c m m  Commlsstion Counsel will, to the extent pasible, 
advhe tM partles and inFeNen0t.s of the nature of the 
antlcrpsted evidence. The parties and intervenors will bs &te 
ta advise Gommlssian Counsel af areas of evidanca that they 
wish to he cavered and after the hearings wlII be infomd if 
those areas were in fact addre~sed.~ 

$2, "Ttretrsr is, no reason far this Commission to dwrpalt from the example sat by 
the Amr Inquiry for denying partieas' accass to fn camera end ex pnte 
hearings. 

ViiQ Concirsion wifh Respect to Analogous P ~ ~ C ~ ' U F B S  

63. The E o m e n  thread that funs though alt the procedures Envotving national 

wcurfty tnf@mation is a Wlluanaet for departures from the gtandard 

"June 16,2004 - Rullng: RUBS of Pfocedur% an8 Prmce. 



adversariai structure a f  common lav trials. Advefsarial ~one&piioi\~r ot 

fairness are insufficient to emmmodaie tee pubiic interest in keeping 

national security privileged infomation secret. it is mrmary  that such 
infarmation be head io camera and sx p@&@ in order to guarantee t h i  
this information is controlled and the risk to the nation is minimized. There 
is nothing in this C m i s a i o n  of inquiry that di&nguishes it horn the other 

prock?!ses described in Ruby, Ribic, Sogi or ffilckai and that ju9tlffes 8 

departure from reliance on in cemsa and ex parfe h0~rings or that 

requires that the families 3f the victims be accorded mare rights than are 
available for an accused p@r̂ 33n or a potential deportes. 

S. NVFA Ceuns*ll do not Require Aceem 

€4. The radmlnism'on d jucliice will not be frustrated or dirninislwKi by 

pmventing counsel fur families aecess to the in camera and 5x pa% 
hearlngt. This Commission has severat bats which ensure that ali partles 
m n  participate meaningfully m an erfectJtle publi~ inquiry. 

65. The Cwrt of Appeal's decision in Re Chahasuf is especially iliumlnslUng 

with respect to the safepards that a judi~fal prwdure cern ofiar in order 
to ensure that the use ot ex paife hraaringo does not rmult in unfairness?' 
Re Cha&mui is one b the line of Federal Court cases dealing w@b the 

cpnstitutionaf validity of iha "secumy cerX!dcatete" pfccedure under 
lmmigmtion @nd Refugee Pmt&ion Ad, 22001, c. 27. In f?kr ChoKkaoui, the 
Fedem Court of Appeal made a &pedal point of notinq that the prejudice 
c a u W  ta the deportee by the ex parts hearing is mitigated by sev~ral 

factors: 
(1) 31s judge cosdueting the hearing is obligated to 
tsurnmarfzh whatever inhrrnation that he ar Bht! mn for the 
benefit of the deportae, and this obligetion is ongoing 
throughoLrt the hearing,@ 



(2) The judge is obligabd to play a "pro-active rote" in 
ensuring fairness during the ex pa& heariws, $0 that: b e  
judge may examine witnesses rand intermgate tke origins, 
reliability, and sensitkty of documenb.'. 

(8) The Crown is under a special mporrsibifity during the abx 
pad@ hearings to present eviclanw in the most even-handd 
and andid way pohisibls.'E2 

$8. All these factors exist in the conted of this inquiry. The Commissioner is 

an active participant in &it process of the Inquiry. The Cornmksidner is 

empowered by the Terms of Reference to issue summaries of in camem 

and ex pa& evidence, Finally, the Cornmissionet is assis?ed by a Warn of 

experitnced counml whose explicit job infer slia is to represent the puMk 
interest by inv&ti@taling the ciassidsd information impartially anti to argue 
(where appropriate) that the publ'c interest requires that it be di~dased?~ 

The, assistance! of Commission counsel anhanoes tb level of faimass 
beyond even what is avaikbte at a security oeMcate hearing, whem &e 

designated Judge is not assistad by his or her own counsel or by an 

a&m wrlae as can be the case in public inquiries. 

in. Ccrnmissi~n counwi have the respooslbility to represent fully tfws pubitc 
inftrrast, As Mr. Justice O'Connor wrote in his nun-judicial aicle, 'The 

Role of C@mmisslon caun%i in a Public Inquiry": 

... oomrnission counsel's role is not to advance any particular 
point of view, but rather to investitlgate and lead eGdet3ce in a 
thorough, but also compl&ty impartial and balanced, manner. 

- -  ." - . _ _  - ln this way. the commissioner will have the benefit af hearlng 
- - - &t :i relevafit widmce ufwamkhed hy Be pefsW-ht-% _of 

m e o n e  with an Interest in a paRiwlar o ~ t m e r . ~  - - --.- 

" M., at pim. 80. 
/bW.. a t w .  39. 

U 
Rulmng on ZWiding and Funding, b'0annor J., &ar Comrnbsion, May 4, ~ 5 :  RumxJ on Nptimat Saeurity Gamw~ailty. O'Connar J., M r  Cmmlrwiicn, DecarrtherP& 1004, 

pars@ 84-35: and Rultng on WsrtUing, @ornery J.. Camrniasl~l of lnqulry lnlo (he 8po~sorahip 
PIOgfam a n ~ r  AdVeFMnu Aotivities. JUIV 5.2004. " h i s  Crconnar, TI% Role of cak&ion Camset in a Public mqviry", (2oQa) 22 Adwc;Eaes 
S e  1, No. 1, at para. 12. 



68. As impartia! rspresentatives, Con',mtsslon caunsei can questi0It d d &  

I n f c M o n  on behalf of the public interest and the intctesb of the families 
or other parties and intelvedors, who may in Nm direct the Commkion's 
lines of questioning,bJ This is especlaiiy @is in Ute context of this Inquiry, 

which d e s  not appasr to inwhte nctiw under s. 13 of the ingu:&s Ad 

R.S., 1985, c. 1-11, or other situations at tho adversarial end af the 

%pe&rum; this is a pofic:yyoriented Inquiry where the interests of me patim 
in rigorously exploring that which is mandated in the Terms of Referme 
arbstan#&#y overlap with We intensts of the Canadian pklblk: ln general. 

There is no conl?l& if: the families' lawyers w m  clasaly with the 

Commksion counsel. 

68. Just because the fsrnilies will not befiefit from the n'iost favourable 
procedure poslsible does not render the lnquhy unjust so bng a8 the 

procedure is far.* The exceptional nature of the in csmra and ex par& 
pramdings within the inquiry as a 6vY1oler, b e  oversight and discretion of 
the CommissiorieF, the power to create summaries, and rhe assiatence of 

Commission course1 make this a fair procedure far all the pasties. 

70. In tbeir Requwt far Diredtons. A W A  counsel Exrgue that they shuuid be 
ghrcan access to the in camem and ex p&e procaedlngs in order to 
Increase the trapbporency d #is Inquiry and promote the goal of publlo 

ducstion. However, counsel also caficedes that they would have to 

wvide  an undertaking prohibiting themlves from sharing any ptivilegecl 
infmatlon wiZh their clients or anyone else, This proposal will not. further 
the laudable goaf d educatrng the public since the Farnities' counsel 4 8  be 

bound to secrecy. 

46 %IS w w  the p~ceduw adopted durirg @a dar Inquiry. See tha ruling of Cornmissher 
O'Coonor In Ule A18r Inquiry: June TJ, 2W Ruling Rue8 af Procedws anu PtaW,  
U ~ u h ~ r r .  Csnusda. p4421 S.C.J Aio 75 at para. 4Ci. 



71, The jurisprudence and legistatrran concerning national security is clear that 

the protection d natjoild security privitqed Enformetion is a paramount 
concern for the Government, for the murt and far ell participmutts. k is eiso 

char that the Government has a special obiigarion and o special expart!5a 
In prokwting this information and tf\sn courts ern inclined to defer to 
Q O V ~ M S ~ ~ ~ !  decbians in that regard, 

72. In this case, the Tents of Refefertc;e require the CmmissiOn to excw 
other parties from the in camem and sx parte hearings. THB Governme~t 
of Canada reques?.s that the Commission give these Terms Effect because 
It is the Government's view that wldening the circle of people W&O have 
access to the cfassiFied infamation at issue would be a violation of the 
"need to haw" principle, would raise the risk sf inadvertent &closure and 
wouM the&ore be an undue risk b ns8~nt-d se4x~fity.4~ Privibged 
infamation can be s o  sensMve that any breach of the 'neecl to know" 
principle introduces an unacceptable risk &at the fSovemrnent may lose 
conmf over t b  infofmation. 

73. Security imiligence depends oe~esararlly upon good refations with 

international partners Canada is a net imporkt of intelligence, W@ mfy 
upon the confidence of out international allies that we wi8 pr'dtrsd the 

Cdntldential infomation they #hare with us. AIVFA counsel ate 
independent ol' ths Governmernt of Canaaa, are not included $I? the 

s&bdules of the C H ,  and do not have a "need to know'. T h  WiWm 

Bat these c~unsel wodd have awss to nertional swr& privieged 

infomation may trouble our inbrnatlonal altks that the GavmmeM of 

Canaea does not f ~ ? ~ ) e d  it?@ norms surrounding the exchange of 
Intellig9ncc4. 

a? See Ruby v. Canada, ibW., at para. 46. 



74. Counse! for the families do no; need to have access to the In camM 

prwsdings because the Comrnlsslonar and Comrltfssi~n ~aunsei can 

enswe %et the hikest sbnddrd of Justice is achieved h this inquiry. The 
national secttri& isw ccan~ssed in Mi% facturn is unRtim. There is no 
principle in this kmaiv that merib @ ddepdm of this rule intended ta 

preataw nationel sew@, 

75, Thea AGC ask8 that atWA counsel's a c c m  to unfedacted verslons of 

rttdactsd dmuments and partidpation in in camem and ex park heafings 
be denied. 

John H. Sms, Q.C. 
Deputy Attorney General of Canada 
Per: Barney Brucker 
Lead Counsel for the Attorney General of Canada 
martrnent of JuGtice 
350 AIbert Street 
Constitutlan Square, T o w  2 
Sub 550 
OlTAWA, Onbrio 
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