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COMMISSION OF INQUIRY INTO THE

INVESTIGATION OF THE BOMBING OF AIR INDIA FLIGHT 182

WRITTEN SUBMISSION BY THE
ATTORNEY GENERAL OF CANADA
IN RESPONSE TO THE AIVFA'S REQUEST FOR DIRECTION
REGARDING ACCESS TO UNRESTRICTED DOCUMENTS
AND IN CAMERA AND EX PARTE HEARINGS

OVERVIEW

The success of this Inquiry depends upon striking the proper balance
between the public interest in transparency and the public intersst in
guaraniesing the safety of the nation by protesting information which could
injure national security, national defence or international refations If & were
disclosed.

Coungel for the Alr India Victims' Families Association have brought 2
Request for Direction seeking (1) participalion by their counsal, Messrs.
Shore and Boxall ("AIVFA counsel”}, in asny determinations by the
Commissioner as to apticipated in vamera and sx parte proceedings:; (2)
ai'tandancé ardd participation in any in camsra and ex parfe procsedings:
and (3) access fo unredacted versions of redacted materials disclosed to
the parties,

The Aitorney General of Canade, (AGC) is prepared to make any request
to review information i camera and ex parfe in public and, when dsing so,
o identlfy generally the aspect of national secutity, nationa! defence or
international relations invelved [n the request.  However, if the
determination of such a request raquires the use of privileged information
it must be recelved in camera and sx parfe,

1
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4. The AGC opposes the provision of access to unredacted copies of
radacted documents to eny parties or their counsel and opposes the
attendance of any parties or counsel except Commission counse! and
counse! for the AGC at in camera or ox parte haatings where unredacted
documents are received and national security priviieged testimony i
presented, The Govemment opposes such access and atiendance
becauss (1) the Terms of Reference do not allow it; (2) it would be
contraty to the procedures in 8. 38 of the Canada Evidence Act (3) R
would be an unprincipled departure from the way nationsl security is
treated In other legal proceedings; and (4) it is unnecassary given the
inquiry's other guarantess of falmess,

8. Protecting national security privileged Information from even the possibility
of disclosure is a legal and normative imperaiive of the highest order for
the Government, the Commission and all these involved in this Inquiry. i
is an integral part of the protection of national security in generdl,

6. Vigilance in protecting this information s necessary bscause s
disclosure, the possibility of its disclosure or any other luss of control sould
jeopardize a wide variety of government operations, assets and personnsl,
by revealing defalls about inter afla ongoing investigations (including
ongoing Air India investigations), police investigative technigues,
intelligence operations, government employses whose ldentiies requirs
protection, targets of  investigations, eryptographic  and
telscormmunications protecols, informer identities, confidential sources,
infformation sharing ammangements betwesn agenclgs or countries, and
aviation security procedures.’ The protection of these types of Information
is firmly entrenched in common law and statute law, including se. 37 and
38 of the Cenada Evidence Act, R.S., 1985, c. C-5 ("the CEA™).

7. As the Federal Court stated in Singh v. Canada (Attorney General):

* See Henrio v. Canada (1986), 53 D.L.R. (4™) 588 (Fed. Ct. T.D.) at 678, effirmed =t [1982)
F.C.J. Ne. 100 (C.A.) for a similar list of assats o be protacied by national zesurity priviege.

3
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To effectively provide a defence against tetrorism and to
participate in 2 global effort to constrain #, i Is imperative
for Canada to maintain as highly confidential the
investigational Interests of our securty services, the
sources of thelr information, the technologies and
techniques they employ, the idanﬁtles of their employses
and particularly their informants.?

The other parties and their counsel do not have. a strict “nead to know”
national securily privileged information. Granting access increases the rigk
of Inadvertent disclosure. Furthemmore, this Inquiry has adeguate
procedures to fulfif the Terms of Reference in as open & manner as
possible in the circumstancas. Commission counse! reprasent the public
interest and will advance and protect the interest of the families as part
and parcel of their role.

Thess in camers and ox parie hearings ensure that the Cornmission has
unfetteared access to sl the evidence that touches on s mandate no
matter how sensitive it s, while af the same iime protecting this
infarmation from distlosure, the possibility of disclosure, or any other loss
of control, As constitutional schelar Stanley Cohen wrote in Privacy, Crime
and Tenor, "[ojpenness must be tempered by practical exigencles, lest the
very values it supports coms under threat.™

Gontrary to the suggestion advanced in paragraph 8(vi) of AIVFA's written
subrrissions, Prime Minister Harper, in announcing this fnquiry In the
House of Commons, called only for a full public inquiry. The Prime
Minister's statement cannot be taken to mean the provision of access to
unredacted documents and 16 In camera and ex parfe hearings, The
Terms of Reference which establish the mandate of this Commission
authorze the Commissioner to grent the families an opportunity for

. sg:grz ch.méa {Altormay Ganeral) (2000, 188 F.T.R. 1, [2000] F.C.J. Ne. 1007 at payz, 52
) (QL).
gTCoMn. Stanley, Frivacy, Crime and Temr Markham, LexisNexis; 2005, at 230. See alsc
:-iggngv )canada{isaa 1 53 D.LR. (47 588 (Fed. Ct T.0.) at 675, affrmed 2t {1982} F.C.J, No.
{CA



. 1.2996

11.

12.

13.

Eigsrt CIPS POR LI P 512 B o259

appropriate participation in the inguiry.® The denial of access to partics
and their counsel, apart from the AGC and Commission counsel, to
unredactad coples of redacted docurmients and o in camera and ex parte
proceedings must be upheld to maintain the balance between
fransparency and protection of national security, Denigl of such aceess
does not deprive such partles of appropriate parficipation In the Inquiry,

STATEMENT OF FACTS

The Terms of Reference and Rules of Practice and Procedure in this
Inquity recognize that the Commission will have to hear some evidence
which could injure Canada’s internationa! relations, national defence or
national security If if were disClosad (“Sensitive information or potentially
injurious Information”).’

Although the Commission and the parties are committed to helding public
hearings with publicly avaiiable Information, resart to in camera and ex
parle hearings will be necessary when sensitive information or potentially
injurious information is the only way 1o give the Commission the full picturs
of events relevant to the Terms ¢f Refersnce.®

The relevant provisions of the Terms of Reference provide:

{f) that the Commissioner be authorized to grant to the families of the
victims of the Air india Flight 182 bombing an opportunity for
appropriate participation in the Inquiry;

m}  The Commissionsr, in conducting the inguiry, to take afl
steps necessary to prevent disclosure of Information which,
if t were disclosed, could, in the opinion of the
Cammissioner, be Injurious to intemational relations,

: Terms of Refarance, P.C. 2006 - 293 at para (f)

Terms of Reference, supra at paras. (m), (), (0}, (pyand (g). Air thdla Inquiry Rules of
Procedure and Practice, July 17, 2006, at paras. 8, 53. and §1-63. Although irdernationsl
relations. nationel defencs and nytional secliity are often enumerated as three distingt
categories, thers s considerable ovariap between them in both a legal and prectical senae; Khan
Y. Canada, (1986} 2 F.C, 316 (T.0.) ot para. 22,

Torms of Raferance, ibid,



natiphal defence or national security and to conduct the
proceadings in accordance with the following procedures,
namely,

B

opmwn c::f the Commfssianar. the dtscbsare of that
information could be injurious {o international relations,
national defenge or national security...

(n) nothing in that Commiasion shall be construed as limiting the
application of the provisions of The Evidence Act.

{6) the Commissioner to follow established security procadires,
including the requirements of the Governmernt Security
Policy, with respect {o parsons engaged pursuarnt to ssction
11 of the Inguides Act and the handling of information at all
stages of the Inguiry;

{q) the Commissloner {o perform his duties in such a way as to
ensure that the canduct of the Inquiry does not jsopardize
any ongoing eriminal investigation or ¢riminal proceeding. ..
[Emphagls added.}

Under pera. (m)(i), if the Commissioner agrees that cerain information
could be injurious to internationa! relations, national security or nationat
dafence, at the request of the Atomey General, the Commission must
receive that information In private (*in camers”) and In the absence of "ahy
party and thsir counsel” (“ex parte®}. The Franch language version of
paragraph {m) of the Terms of Referente with rospect to in camers
hearings requested by the Attorney General provides;

“... 8 la demanda de procureur général du Canada le
commissaire regoll & huis clos gt en l'absence des parlies

st de laurs gvocals, les ransegnemen:s gqul, s'lls atzlent
divulgués, pourrgient selon lui porter préjudice aux
refations Internationales ou & la défense cu a la sécurité
nationales...” [emphasis added.]

this transiates as:

W
i
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*..at the request of the Attomey Genersl of Canada, the
Commissionar recalves in camera and in the absence of the parties
and thelr lawyers, the Information which, i it was disclosed, could,
in his opinion be injurious {o international relations or to national
defence or national security.”
Paragraph (m) of the Terms of Reference contemplates the AGC will
make submissions fo the Commission with respect to what privileged
Information can be summarized or disclosed to the public, which exerclss
will necessarily require the AGC's presence.

The Attorney General represents all govamment withesses who may be
giving testimony in caméra and ex parte, These witnesses are entitled to
legal representation. Itls expected that all documents that may have to be
considered in camera and &x parfe are documents that will be produced
by the Government of Canada,

Pursuant to s. 38 of the CEA, the Aftorney Beneral has the right to make
ex parle repregeniations concering the redaction of sensithve or
potentially Injuricus information,” Further, the Attorney General has a
more gensral role under 8. 38 of the CEA to safeguard national securily
privileged information. Pursuant to ¢. 5 of the Depariment of Justice Act,
R.S 1888 o, J-2, the AGC is charged with the conduct of all Iitigation to the
Crown or any departmant within the autherity of Canada.

ISSVUES TO BE DETERMINED

(a) Should ANVFA counsal be permitted to attend the in camera and ex
parte hearings in which this Commission considers privileged information?

(5) Should A]VFA counsel have access fo unredacted coples of redacted
documents containing privileged information?

TCEA s 38.11(2)
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LEGAL ARGUMENT
it is not necessary to develop separais arguments with respect to the legal

issues identified in the preceding paragraph. The same principles which
militate against allowing the access requested by AIVFA counsel o in
camera and ex parte proceedings applies to the request for unredacted
copies of redacted dacuments.

1. General Principles Regarding National Securily Privilege

There is no more Impertant obligation for a government than the protection
of its citizens and institutions.? Any decisions made by the Commission
regarding national security privilage must be made with an appreciation of
this fact and the general principles of the law of national sscurity,

The cost of failure in matiars of national security can be enormous.
Questions of national securlty are matters of policy and expsrt judgment
which the executive arm of government is in the best position to defermine
because it possesses the necessary experiise, context and resources.t
Both the Supreme Court of Canada and the British House of Lords have
recognized and accepted the importance of this constitutional framewark:

.--in matters of national security, the cost of failure can be high.
This seems to me to underlie the need for the judiclal amn of
government fo respect the decisions of nministers of the Crown
on the gusstion of whether support for terrorist activitles in a
foreign country constitutes a threat to national security. It is not
only that the executive has access 0 special information and
expertise in these matters. It Is also that such decigions, with
serious potemial results for the community, require a legitimacy
which can be conferred only by entrusting them to persons
responsibie fo the community through the demaocratic
process.

:C!b?;wzi g?srﬂey, Privecy, CAime and Teror, Markham, LexisNexis; 2008, ot 154,

® Sacretary of State for the Home Dapertmentv. Fehran, [2001] 3 W.LR, 877 et paras. 26 and
82 quoted approvingly try the Suprame Court of Canada in Surosh v. Caneda (Minister of
Clizensnio end imenigration), 200211 S.CR. 3 atpara. 33,

g
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The deference that the courts show to the Crown in national security
matiers exends to the determination of when eensitive information or
potentially i.ri}uriaus information can and cannot be disclosed. The Federal
Court of Appeal has held in the context of an application under 8. 38 of the
(anada Evidence Act that because of the AGC's access to special
information and expertise. the submissions of the AGC should be given
considarable weight In determining whether disclosure of the information
would cause the alleged ham, If the AGC's assessment is reasonable,
then the reviewing judge should accept it."

In Goguen v. Gibson, the Federal Court held that the public inferest in
safeguarding the secrecy of sensitive information or potentially Injurlous
Information is rarely superseded by other considerations.'? In Singh v.
Canada {Atomey General), the Federal Court held that, as a genaral
principle, the public interest in keeping national security matiers secret will
orily be outweighed in “clear and compelling” cases:

The public interest served by maintaining secrecy in the

national security context s weighly. I the batancing of

public Interssts here at play, that interest would only be

outwaighed in a clear and compelling case for

disclosure,
In Ribic v, Canada, the Federal Court of Appeal extended this principle,
suggesting in obiter dicta that national security information should be
protected on the same level as “Informer privilege™ ~ which is to say that
the public imerest in maintaining secrecy is only guilweighed when a

“Innocencs is at stake”. ¥

" Ribk v. Altorney Géneral of Canatla, 2003 FGA 245 at para. 18,

. Goguen v. Gibson, [1983] 1 F.C. §72 (T.D.) at pare. 24; affirmed at [1983] 2 £.C, 483 (C.A).

- -%if;g(ﬁat;:) Canada (Attorney Generail (2000), 186 F.T.R. 1, [2000] F.C.J. No. 1007 &t para. 32
Q;Gsnada v, Ribic, [2003] £.C.J. No. 1864 {C.A) at paras, 25-27. Ses aiss R v, Brown, [2002)
3.C.J, No, 35 fer an extensive discussion of the "Innocence at siake” exceplion to the sanatity of
Informer privilegs. See also R, v. Leipert, {18971 1 3.C.R. 289 at parss. $-12, ‘
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fn sum, due to the dire consequances ariging from the inadvertent
disclosure of natlonal sequrity privileged information, courts should rely on
the Government's expertise and adopt a cautious approach fo disclosure,
Nationsl security privilege s so sensitive that it cannot be relexed or
abrogated extept It extracrdinary chrcumstances Involving  grave
consequances for the individual seeking access or disclosure.

2. The Terms of Reference

The Terms of Refarence do not allow counsel for other parlies to have
access to in camera and ox parte hearings which the AGC requests in
order to protect privileged information. This fact is determinative of the
metion beforg this Commigsion,

The infention of the Govemor-in-Council is further made apparent by
comparing these Temms of Reference with those in the Commission of
Inquiry conceming Maher Arar. Tha use of the word "could” In pars. (M)
distinguishas this Inquity from the Arar Commission, in which a similar
provision protecting national security was triggered when the information
in question "would” be injurlous to international relations, national defence
of nalional security. Thers is a lower threshold for invoking national
security in this Inquiry than in Arar, based on the potenfial and not the
certainty of injury. Similarly, uniike in the Arar Inguiry, this Commission is
not empowered to weigh the sufficiency of disclosure to the public against
the potfertial Injury, Thersfore, it is clear as @ matter of statutery
interpretation and comparative reading that this Commission exercise the
utmost concer for any risk of unautharized digclosurs.

i} The ‘Need (o Know” Principle

Denying other parties access to the in camesra and ex perie procesdings
under para. (m){) conforms to the Commission's more general duty to

10

dei

i
Lid



;2

| B

28,

30.

gr@gpe  CIPS FORTFOLIC He. 312

Rt =

prevent the unauthorized disciosure of sensitive or potentially injurious
information. The proposal of AIVFA counsel for access to documents and
in camsra hearings jeopardize natlonal security and ongeing
investigations because the secrecy of information Is breached any time it
is shared with those who do not have a strict 'need to know'.

The Federal Court of Appeal has held that highly sensitive information,
much as information disdosing the Identty of buman source, Is
endangered whenever it is shared amorny people who do not strictly "need
to know', such aa among those who are not dirsctly involved In the
enforcament of the law.™ In Canada (RCMP. Public Complaints
Commission) v. Cenada (Aftorney Generaf), Létoumneau J.A. held that
information starmped with Informer privilege cannot even be shared with an
oversight body aince the role that the body plays is not to enforce the
criminal law but “to ensure the highest possible standard of justice™

To add the Chakperson of the [Complaints] Commission and
somez of her staff o an glready long list would be {0 add
personis whe are interested in accessing the privileged
information In order to "ensure the hfgh@st possible standard

of ;ushce ; ﬂmyg:. as iau able as m;s gozl may be it

i n_for enfo
purposes as required in the context of police informer privilege
{ciations omitted], | am persuaded that, if consulted, informers
would, for safety reagons, strongly oppose the opening of an
additional circult of distribution of their names, especislly
where the justification for this distribution is the furtherance of
| purpose other than that of law snforcement in the striet
sense,’ [Emphasis added.]

Canada (R.C.M.P. Public Complaints Commission} v. Canada {Afomey
Geneoral) concemsd police informer privilege only, but the reasoning
applies o other sorts of information which are also protected by s. 38 of
the CEA, The Federal Court of Appeal held in Canada v. Ribic that pofice

™ Canadta (Royal Gaﬂad}m? Maantea‘ Policg Fub!fc Complaints Commission) v. Canada (Altorney
fb:d at para 46

11
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informer priviiege and national securty privilege sté analogous with
respact 1o the Interests at stake and the necessity of protection.”

i} The Risk of inadvertant Disclosure

Providing the access requesied by ANMFA counsel to national security
privieged information is alsc unacceptable from a security standpoint,

The Intelligence and dipiomatic communities operate ¥y @ world unknown
{o most of us. The true sensitivity of information is oftert only appaté.nt 1o
those who are eware of the underlyng context, whather R be
investigations, international reletions, witness protection or aviation
socurity. Breaches of national security ¢an oceur by revealing information
which, at first glance, seems trivial or innocucus, Howevsr, in the hands of
an informed reader, apparently trivial or unrelated pigces of information,
which may not in themselves be particularly sensitive, can be used fo
construct 2 more comprehensive picture when compared with information
already known by the recipient or available from another source.® The
ability to bring together seemingly disparate pleces of information to form
a picture that in thia end constitutas a damaging revelation iz known as the
“‘maosaic effect !

Therefore, if counsel for othér parties are permilted sccess to copias of
unredacted documents and to /i1 camera and e parte hearings, there is a
risk that In communicating with their client, they rnay inadvertantly reveal
information which sesmis innocuocus or unprivileged, but which may in fact

“contribute to the mosaic sffect i ledked tutthef. The tomsequences of- -

inadvertent disclosure are particularly high in this case because of
ongoing Air India investigations.

" Canada v. Ribic, [2003] F.C .l Mo 1564 (C A, gf perms. 25-27
" Hanrie v. Carada (1928), 53 0.1 R, (47) 588 (Fea. 5L T.2.) a1 STBF, affirmed at [1882) F.C.J
ne, 100 (C.A)

g,

it
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il Conclusion with Respect to the Tamns of Referance

34, The declaration sought by AIVFA counsel wauld result in a breach of the
Terms of Reference, a violation of the °need to know® principle, and
increase the risk of inadvenent disclosure. Derial of the access requestad
to nationzl security priviieged Information is consistert with ather legal
proceadings invoiving national securily information, including the Arar
inquiry. As well, as will be discussed below, there are other mechanisms
in this inquiry to ensure that the highest standard of justice Is achievad,
including the active participation and cooperation of Commission couneel.

3. The Canada Evidence Actinvolves Ex Parte Mearings

35.  This Inquiry's Terms of Refersnce and Rules of Procedure and Practice
reflact the principles and procedures of CEA 8.38. In the CEA, sansitive
information or potentially injurious information s heard in camera and in
the absence of all parties axcept the AGC. This Inquiry should not deviate
from the CEA's amangement because Yo do sc would creats
Inconsistencies with respact to a statutory regime.

38. The Terms of Raference in this Inguiry provide;

{n) that nothing in that Commission shall be construed as limiting
the application of the provisions of the Canads Evidence Adt.

37. Both the CEA 2znd the Terms of Reference are designed fo profsct
information that would be injurious to Canada's “infemational relations,
national defence or national security”. Paragraph (m) of the Terms of
Reference provides that when the Commissionér decides to disciose such
information over the Attorney General's objections, then that decision will
constiute notice under 38.01 of the CEA. This directly connects the
Commission's process to the CEA $.38 statutory regime.

38. Section 38 of the CEA codifies the common law of national security
priviege and creates a complete stetutory procedurs for adjudicating

13
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claims of this privilege.®® Section 33 reflects the fact that the safeguarding
of sensitive ot potentially Injurious information Is a pre-eminent concern
that requires a specialized statutory regime as created by Parliament.

Section 38.01 creates the obligation for a parlicipant to notify the AGC
when there is a possibiifty that sensitive information or petentially injurious
information is 1o be disclogsed in any procsading Section 38.02(1)
provides that once natice is sent to the AGC, disclosure of the information
can only be done in accordance with the provislons of s, 38,

Section 38.11 of the CEA dictates that the hearings in the Federal Court
unider 5. 38.04 shall be heard “in private”. Furthermore, &. 38,17 provides
that at the request of the Altorney General of Canada, the Court shall
receive ex pstfe submissions. The AGC uses these ex parfe hearings to
present the Court with sensitive information or polentially injurious
information.?!

Resarting to eox parts submissions is compliant with Supreme Court
jutisprudenice « such as Ruby v. Canada, where the Court (albelt in the
context of the analogous provisions in the Privacy Act, R.S., 1885, ¢, P-
21) permitted the use of ex parfe and In camera proceedings as & method
of protecting privileged information.®

The access requested by AIVFA counse! would constitte an unprincipled
deviation from the procedure set out in the CEA,

B Canada v. Ribic, [2003] F.C.J. 1864 {C.A) at para, 49: Mubbard, Magotiaux end Duncan, The
Law of Privlege in Canada, Aursre, Canata Law Books; 2008, at 4.100.
* Canada v. Ribiv, [2002] F.C.J. No. 1186 (T.0.) ot para. 6; and Henrle v, Canags (1888), 53
DLR, {:"} 863 (Fed. CL. T.0.) at 870, affirmed at {1892} F.C.J. No, 100{C.A). see also Hubbard,
Magotisux and Dunean, The Lew of Privilege in Canada, Aurora, Canada Law Books; 2008, at
4.200. Pleass note: ss. 38.04(4}, 38.11(1) and 38.12 (2} of the ZE4 have been constitutionafly
challenged in the Federal Court case Toronto Star Newspapers Lid. et al. v. Canada, 1-739-06.
The Caurt's decision Is cuwrrendy under reserve. it Is not expacted that the outoome of the Toronto
Star's challenge will have a great impact on the issue before this inquiry because the Taronto
Star Is not chailenging the validity of ex parte reanings that consider priviieged infornation.
Rather, the Toronto Star is alleging ™hat s. 38 viclates the oper coun principle by requimng the
Court te held *private’ hearings svan whar privileged infarmatien | not being sresented.

Rufy v Ganada, [2002] S C.J. Mo. T3 at gars, 3

T4
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4, Ex Parte Hearings in Analogous Situations

Mairitaining the prohibition on counsal for other parties having access {o in
camera and ex parte hearings puts this Inquiry on the same footing as
cther legal procedures involving information stamped with national
security confidentiality.

In considering snalogous legal proceedings, however, it is vital to
recognize that thée dghts at play in a criminal or immigration proceeding
are categorically gifferent than the interests of parties in & public Inguiry.
Criminal and immigration matters often revolve around the liberly interests
of the individual, thus triggering constifutional rights to fundamental justice
unider €. 7 of the Canadian Charter of Rights and Freedoms. This Inquiry,
on the other hand, does not implicate the tiberty, security of the person,
property ar civil rights of the involved parties.

fn criminal matters, immigration hearings, and administrative hearings,
sensitive Information or potentially injurious information is to be hsard in
camera and ex parie. Even when the person seeking access to the in
ocamerd procseding has a direct, personal Interest involving his or her
liberty, civil rights or security of the person, the privileged Information is
still heard ex parte. The importance of the participation of the families in
this Inquiry is undeniable, but it does not justify greater access 10 national
sscurity privileged Information than is permissible in sfuations where
fiberty interests are directly at stake.

iv) National Security Privileged Information in Crirninal Matters

In Ribie v Aftornsy General of Canada, the Federal Court of Appeal
approved of a precedure by which counsel for an accused {a Canadian
citizen) facing charges of forcible confinement (an offence punishable with
life imprisonment) was excluded from in camera and ex parte proceedings

* See May v. Farndale institution, [2005) 8.C.J. Neo. B4 at parss. 86-83,
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in which the Court consldered secret svidance and whether to disclose
this evidence under s. 38 of the CEA® Létoumeau JA. writing for a
unanimous bench approved of @ special arrangament whsreby counsa! for
the accused was excluded from tha ex parte and in camers hearng but
where a government lawyer was appainted to pose questions written by
the accused's lawyer to the ip camera witnasses,

The precedure in Rikic Is similar to the prosess in this Inguiry, v which
counsel for the famifies can suggest lines of guestioning to Commission
counsel for the in cemera and ax parte hearings

R v Khazrsal & a recent case from Australta Hustrating the same
orinciples.®™ In thet case, deferce counssl far Mr. Khazaal obtained
unauthorized access to an affidavit that was national security privileged.
The Crown moved {6 have the deferce counsel prohibited from acting for
the accused. The defence counsel hired lawyers of their own, who argued
that procedural faimess required that they should be allowed 10 see the
privileged affidavit as well as other privileged avidence that the Crown was
using to support its motion to dismiss them from conducting Mr. Khazaals
defence. The lawyers seeking access volumtesred to make undertakings
that they would not share the privileged information with their clients,

The Supreme Court of Now South Wales refused to allow the lawyers for
the defence counsel to see the privileged material, Mr. Justics Whealy
held that even though he had “absoluts confidence” in the Integrity of the
counsel sesking access, their willingness to make undertakings was
ultimately unsatisfactory because of the very real risk of inadvertent
disclosure,?” His Lordship aleo held thai thers are individuals or groups
who would deliberately try to “seek out” national security information from

® Ribic v. Canada, [2003) F.C.J. 1864 (C.A),
* See. for axample, the ruting of Catmmissioner O'Connor in the Asar tnquiry; June 15, 2004 -
@uiing: Rules of Proceture and Practice at p, 5.
[2006] N.SW.B.C. 1061 (Qet. 28, 2008).
¥ Ibid,, at parz, 34.
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whersver it can be ‘ound, and that the danger that these groups represent
are another reason o it disclosure "wherever that is possible.™ n sum,
Whealy J. found that the risk of disclosure of any privileged counter-
terrorism ralated information could jeopardize the security of the state and
the fives of citizens, and thus could not be justified in the circumstances of
the case before him.**

in their matsrials, counsel for the familles state that underakings were
provided In R v Malk and Bagif to aflow defence counsel fo review
nationa! security privileged information. This analogy is unheipful. The trial
of Malik and Bagri raized the accused's rights under s. 7 of the Charferto
full answer and defence. These rights are not in the same category as the
families’ interest in participating in this Inquiry, Moreover, in R. v Mallk
and Bagri, defence counss| were afforded a limited right to sxamine some
privileged documsents in the control or possession of C.8.1.8. This was an
exceptional allowance made in order to ensure that the prosecution was
not jeopardized by unreasonable delay or @ reiated constitutional violation.
R. v. Malik and Bagri was an excéptional case that does net provide &
suitable precedent for criminal prosacutions, much less for public Inquiries.

In this Inguiry, privileged information and evidence may arise from
numerous govertiment departments and agencies. AIVFA counsel,
apparently on the instructions of their clienis, are prepared to give an
undertaking not to divuige to their clients any priviieged information,
Without expressing any view as to whether in such clrcumstances they are
able to fulfili their duties 1o their clients, there is no question that access
under these conditions does net in any way provide information,
educational or ctherwise, to the public. As such, the requesied access
would not seem to promote the objsctives of public education idantified by
AIVFA counsel in their submission.

: fhid,, &t pars. 39.
ibid . at paras. 30 and 37,
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v) Natonsl Securly Privilagad [nfarmation in Immigration Mattars

Although there are codified procedures set out in the immigrafion snd
Refugee Profection Act, R.S. 8.C. 2001, ¢.27 (IRPA) which address
lssues of naticnal security, the same concerns for protection of privileged
inforimation exist under that regime. in Sogl v. Canatia, Rothstein J.A. (as
he then was) writing for the Faderal Court of Appesa! decided that the
Immigration and Refuges Board may, in making a decision about the
admissibility of a refugee claimant, consider ex parfe security intelligence
Information without disclosing it to the claimant

Similarly, the Federal Court of Appeal has consistently held that the
"saourity cerlificate” procedure by which natlonsl security privileged
svidence can be heard ex parfe in order to deport a non-citizen from
Canada i¢ constilutional and in accordance with fundamental -}usﬁce?"
The Federal Court of Appeal zccepted that the obligation to disclose
evidence Is not an absolute principle of law, and where nalional security
conceins arise, there can be legal alternatives to the procedures usually
followed in the course of & raguiar adversaral frial 32

In Re Harkatl, [2004] F.CJ. No. 2101, Justice Dawson rejterated the
importance of the “nesd to know" principle in the security certificate
context. Dawson J. noted that one of the reasons Parfiament created the
security certificate regime was (o ensurg that the minimum number of
people pessible were privy lo the sepsitive Information used in the
hearings, “... the genesis of the concept of a designated judge confinns
the view that Parllament intended security certificates to be reviewad by a
designated judge alene in order to limit accass to protected information

: (200811 F.C.R. 171 (C.A}, leave to appesl denled, [2004] 8.0.CA. No. 3564,

Re Charkaoui, [2004) F.0.J, No. 2060 (C.AL); Re Harkat, [2005] F.C.J. No. 14687 (Fed. C.A.)
and Ahani v. Cangda (1867), 201 NR. 233 [C AL
= Ra Charksoui, suprs, at para. B4, Whike © is true that the censtitutionality of the security
certificats regime is currently being considersd biy the Supreme Court of Canada, In the abserce
of a ruling, the Federsi Caurt of Appeal's decision is goed law: Re Harkat, [2008] F.CJ. No. 1467
{Fed. C.A) 2t para, 2,
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and to thereby protect both natlonal security and the means by which
information ragarding nafional security is obtained.™

vi} Privifeged Information in Administrative Hearings

In Ruby v. Canada, the Supreme Court of Canada held that the procedure
in the Privacy Act for holding ex parte heatings when the Crown pressnts
sensitive or potentially injurlous information was in accordance with the
rules of falrmass and the principles of fundamental justice,®

Similady, in Canada (Royal Canadian Mounted Folice Public Complaints
Commission) v. Canada (Attorney General), the Federal Court of Appesl
held that highly sengitive Information (ke information that is informer
privilsged) must be kept sacret, even against an oversight body like the
R.C.M.P. Public Complaints Commission, The Commission sought an
order of mandemus compelling the RCMP, to disticse o the
Commission information ahout a confidential tip that it had received. The
Commission argued that the Chairperson of the Commission was & Crown
servant with the proper security clearance and that the disclosure of this
information 1o her was vital to the fulfillment of her important mia of
reviswing R.C.M.P. behaviour® The Court of Appesi relectsd this
argument, holding that informer privilege must be restrained to as narrow
a circle of people as nossible on a "need to know” basis only.* |

vil) The Arar Commission

Although each Commission of Inquiry is different and depends upon its
own Terms of Reference, it s instructive to examine the way sensitive or
potentially injurious information was treated in the Commission of Inguiry
into the Actions of Canadian Officials In Relation to Maher Arar (the Arar

&‘m pars, 50.

R@y v. Canada, [2002)S.C.J, Ne. 73 af paras. 384,
{2@%‘} F.C.. No, 1011 (C.A), at paras, 30 and 44,
% At para, 48
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Cotmmission”) since both this Commission and the Arar Commission are
contemporary inguiries Into issues of national security.

The Terms of Reference for the Arar Commisslon addressing the
protection of national securfly priviege are aimost identical to the
corresponding Terms for this Commission. As has been noled In
paragraph 27 above, the primary differences between the Terms of
Reference for the Arar Inquiry and the Termns of Reference for this Inquiry
demonstrate that this Inquiry is even more circumscribed in disclosing
information which has the potential to injure intermnational relations,
natiorial defence or natichal security,

Consistent with his Terms of Raference, Commissicner O'Connor riled
that counsel for partiss (such as Mr. Arar) would be excluded from In
cemera and ex parfe proceadings. In his ruling on National Security
Confidentiglity, Commissioner Q'Conner held:
I note that there wilt in many cases be no party, other than
Cornission counse! and the amicus curiae, to assert the
public interest n disclosure, This Is because the in camers
hearings at which these detisions are made are held in the

absence of the parties and ;ntewemrs with the exception of
the govemment and its officials.

The Rules of Procedure in the Arar Commission make it clear that the only
people who would have access to in camers and ex parte evidence are
those with (1) adequate security clearance and (2) Lhe permission of the
Crown:

Rule 52, Except as contemplated by Ratas 47-59 n,__m
mﬁ]ggg or intervemr or cnu el for such © 0

agreament pf the Altomey General of Canada.

¥ Ruling on Natiomal Sicurity Confidentiaiity, Dacamber 107, 2004 at para, 63,
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Rule 5% The Commissioner shall hear svidence that Is
subject fo National Security Cenfidentiality Jn camera and in
the absence of parties and their counssl. Counsel for the
Attorney General of Canada and subject to National Security
Confidentiality any other persons pemnitted by the
Commissiorer shall be entitled {o attend. Withesses shall
provide the evidence takan in camera and in the absence of
parties and their counsel under ocath or upon affirmation.
Commission counsel will thoroughly test the evidence heard /n
camera and in the absence of parties and their counsal by
examination in chief or by cross-examination where deemed
appropiiate, [Emphasis added.]

81, in his decision on the rules govermning the Arar Inguiry, Commissioner
O'Connor stressed that tha exclusion of the parties from the in camera
and ex parte proceedings would nof rénder the nguiry unfair

... It is inevitahle that some of the evidence wilf have fo ke

heard in camerg and In the absence of parties and their
counsal...

it designing the Rules | have atternpled to fainimize, to the
gxtent possible, the impact of the m camera hearings on the
principlas of openness and fairiess.,

The Rules also provide that before evidence is heard /n
camera Commission Counsel will, to the exteni possible,
advise the parties and intervenors of the nature of the
antleipated evidence. The parties and intervenors will be able
to advise Commission Counsel of areas of evidence that they
wish to be covered and after the hegrings will be informed if
those areas wers in fact addressed.”
82, There is no reason for this Commission 1o depart from the example set by
the. Arar Inquiry for denying pariies’ access to in camera and ex parfe
hearings.

villy Conclusion with Respect to Analogous Procedures

83. The common thread that runs though all the procedures involving national
securfty information is a tolerancé for departures from the standard

¥ June 16, 2004 - Ruling: Rules of Frocedura and Practics,
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adversariat structure of common law irials. Adversarial conceplions of
faimess are Insufficient to accommodate the public interest in kesping
national security privileged information secret. 1t is customary that such
inforrmation be heard in camera and ex parfe in order to guaraniee that
this information is confrolied and the risk 16 the nation is minimized. There
is nothing in this Commission of inguiry that distinguishes it from the other
processes described In Ruby, Ribic, Sogi or Markat and that justfies a
departure from reliance on in camera and ex parte heatings or that
requires that tha families of the victims be accorded more rights than are
available for an accused person or & polential deportes,

8. AIVFA Counse! do not Require Accass

The administration of justice will not be fustrated or diminished by
preventing counsel for families access to the in camera and ex parfo
hearings. This Commission has several tools which ensure that all parties
can participate meaningfully in an effective public inguiry.

The Court of Appasal's decision in Re Charkauyd is especially illuminating
with respect to the safeguards that 3 judicial procedure can offer in order
to ensure that the use of ex parte hearings does not rasult in unfaimess.®
Re Charkasoui is one of the line of Federal Court casss dealing with the
constitutional validity of the “securily -certificate” procedure under the
Immigration and Refuges Protection Ast, 2001, ¢. 27. In Re Charkaou, the
Federal Court of Appeal made & special point of noting that the prejudics
caused to the deporise by the ex parfe hearing is mitigated by several
factors:

(1) The judge conducting the hearing ie obligated to
summarize whatever information that he or she carn for the
benefit of the deportee, and this obligation Is sngoing
throughout the hearing, ™

: Re Chankeoui, (20041 F.C.J. No. 2380 [C.A.); &: pare, 73,
td.. 81 paras. BO-81
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(2) The judge is obligated to play a "pro-active role™ in
ensuring faimess during the ex parfe hearings, so that the
judge may examine witnesses and interrogate the origins,
refiability, and sensitivity of documents.**

{3) The Crown is under a special responsibility during the ex
parte hearings to present evidence in the most even-handed
and candid way possible.

B88.  All these factors exist Iy the context of this inguiry. The Commissioner is
an active perticipant in the process of the Inquiry. The Commissioner is
ampowered by the Terms ¢f Reference to issue summarles. of in camers
and ex parts evidence, Finally, the Commissioner is assisted by a team of
experienced counes! whose explicit job infer &lfa is to represent the public
interest by investigating the classified information Impartially and to argue
(where appropriate) that the public interest requites that it be disciosed.®®
The assistance of Commission counsel enhances the level of faimess
beyond even whal is available at a security certificate hearing, where the
designated judge is not assisted by his or har own counsel or by an
amicus curiae as can be the case in public inquiries.

§7. Commission counsel have the respensibility to represent fully the public
interest. As Mr. Justice O'Connor wrote in his non-judicial article, “The
Role of Commission counsel in a Public inguiry™

...commission counsel’s role is not to advance any particular
point of view, but rather to investigate and lead evidence in a
thorough, but also compietely imparlial and balanced, manner.
1n this way, the commissiener will have the beriefit of haaring

- aitofthe relevant evidence unvamished by the perspective of
someone with an interest in a particular outcome. ™

——— L

- — e g

! ibidl., at para. 80,

® bid., atpara, 79.

* Rufing on Standing and Funging, ©'Cannor J., Arar Commission, May 4, 2004, page 5;

Ruilhg on National Security Canfidentiziity, O'Connor J., Arar Commission, December 20, 2004,
peges 34-35; and Ruling on Stending, Gomery J.. Corfimission of Inguiry Intd the Sponsorship
ﬁr@gram angd Advertising Activities, July 8, 2004. S

_ Dennis O'Connar, “The Rale of Commission Caunsel in a Public inquiry”, (2003) 22 Advocates
See. 4 No. 1, gt para. 12. o
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As impartial representatives, Commission counsel can question classified
infotmation on behalf of the public interest and the interests of the families
or other parties and interventors, who may in tumn direct the Commission's
lines of quéstioning,*® This is especialy true in the context of this Inquiry,
which does not appear to involve natices under 5. 13 of the Inguires At
R.S., 1985 ¢ [-11, or other situations at the adversarial end of the
spectrum; this is a poliey-oriented Inquiry where the interasts of the parties
in figorously explioring that which is mandated in the Terms of Reference
substaniially overlap with the interests of the Canadian public In genera!.
There is no conflict f the families’' lawyers work closely with the
Commission counsel.

Just because the familles will notl benefit from the miost favourable
procedure possible does not rendsr the Inguiry unjust so long as the
procedure is fair.®® The exceptional nature of the in camers and ex parte
procesdings within the inquiry as a whole, the oversight and discretion of
the Commissioner, the power 16 create summarigs, and the assistance of
Commission counsel make this a fair procedure for all the parties,

In their Request for Directions. AIVFA coungel argue that they should be
ghven access to the in camera and ex parfe procaedings in order to
increase the trarsparency of this Inguiry and promote the goal of public
educstion. However, counsel also concedes that they would have to
provide an undertaking prohibiting themseives from sharing any privileged
information with their clients or anyone else, This proposal will not further
the laudable goa! of educating the public since the families’ counse! will be
bound tc secrecy.

** This was the procedure adopted during the Arar Inquiry. See the ruling of Commissioner
g‘Conmr in the Arar Inquiry; June 18, 2004 < Ruling: Rules of Procedurs and Pragtcs,

Rubyv. Canada, [2002] 8.C.J. Ne. 75 at para. 46,
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g. Conclusian

The jurisprudence and legislation concerning nationa! security is clear that
the protection of national sedurity privileged information is @ paramount
concern for the Government, for the court and for al] participants. Itis also
glear that the Government has a special obligation and a special expertise
In protecting this information and that courts are inclined to defer to
governmental decislons in thal regard.

In this case, the Terms of Reference require the Commission to extlude
other parties from the it camera and ex parte hearings.. The Government
of Canada requests that the Commission give these Termms effect becauss
it is the Govemment's view that widening the circle of people who have
accass to the classified information at lssue would be a viclation of the
“need to know” principle, would raise the rigk of inadvertent disclosure and
would thersfore be an undue risk to national security.’ Privileged
information can be so sensitive that any breach of the "need to know®
principle Introduces an unacceptable risk that the Government may lose
control aver the information.

Security intefligence depends necessarlly upon good relations with
intemational partners. Canada is a net importer of intelligence. We rely
upon the confidence of our international allles that we will protect the
confldentiat infornation they shere with us, AIVFA counsel are
independent of the Govemment of Canada, ars not included in the
schedules of the CEA, and do nof have a2 "heed to know”. The possibiiity
that these counsel would have access to national security privieged
information may trouble our infernational alliss that the Government of
Canada does not respect the norms surrounding the exchange of
intelligenca,

¥’ See Ruby v. Canade, ibid., at para. 45,
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74. Counssl for the families do not need to have access o the In camera
proceedings because the Commissionsr and Commission counsel can
ensurs that the highest standard of justice is achigved In this Inquity. The
national secuwrity law canvassed in this factum is uniform. There is no
principle in s Ingdiry that merits a departure of this rule intended to
presarve national security.

E DIRECTION SOUGHT

78,  The AGC amsks that AIVFA counsels access to unredacted versions of
redacied doguments and parficipation in in camera and ax parte hearings
be denied.

H&ﬂ;ﬂ@ General of Canada

John M. Sims, Q.C.
Deputy Attormey General of Canada
Per: Barmey Brucker
Lead Counsel for the Attorney General of Canada
Department of Justice
350 Albert Street
Constitution Square, Tower 2
Suite 350 |
DTTAWA, Ontario
TR1ADHET 0 ¢
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